Bl LLI NG CODE: 4410- 10
DEPARTMENT OF HOVELAND SECURI TY
8 CFR Part 264
[ CE No. 2301- 3]
RI'N 1653- AA29

Suspendi ng the 30-Day and Annual Interview Requirenments from
the Special Registration Process for Certain Nonimmgrants
AGENCY: U.S. Inmm gration and Custons Enforcenent, Departnent
of Honel and Security.
ACTION: Interimrule with request for coments.
SUMVARY: This rul e amends Departnent of Honel and Security
(DHS) regulations for the registration and nonitoring of
certain noninmmgrant aliens. This rule anmends existing
regul ati ons by suspendi ng the 30-day and annual re-
registration requirenents for aliens who are subject to the
Nat i onal Security Entry-Exit Regi stration System ( NSEERS)
Regi stration. Instead of requiring all aliens subject to
NSEERS t o appear for 30-day and/or annual re-registration
interviews, the DHS will utilize a nore tailored systemin
which it will notify individual aliens of future
registration requirenents. This rule also elinmnates the
requi renent for those nonimm grant aliens subject to special
regi stration who are also enrolled in the Student and
Exchange Visitor Information System (SEVIS) to separately
notify DHS of changes in educational institutions and
addresses. Additionally, this rule clarifies how

noni mm grant aliens nmay apply for relief from special



registration requirenents and clarifies that certain alien
crewren are not subject to the departure requirenments under
8 CFR section 264.1(f). Finally, certain conformng
amendnents have been nmade to the existing regulations to
reflect the fact that the fornmer Immgration and

Nat ural i zation Service (Service) has been abolished and its
functions transferred fromthe Departnent of Justice to DHS
under the Honmel and Security Act of 2002 (HSA), Public Law
107- 296.

DATES: Effective date: This interimrule is effective

[Insert date of publication in the FEDERAL REGQ STER] .

Comment date: Witten comments nust be submtted on or

before [Insert date 60 days fromdate of publication in the
FEDERAL REG STER] .

ADDRESSES: Pl ease submt witten comments to the Director,
Regul ati ons and Forns Services Division, US. Citizenship
and I nmgration Services, DHS, 425 | Street, NW Room 4034,
Washi ngt on, DC 20536. To ensure proper handling, please
reference I CE No. 2301-03 on your correspondence. Coments
may al so be submitted electronically to DHS at
rfs.regs@hs. gov. Conments submitted el ectronically rmnust
include the I CE No. 2301-03 in the subject box. Comments are
avai l abl e for public inspection at the above address by
calling (202) 514-3048 to arrange for an appoi nt ment.

FOR FURTHER | NFORMATI ON CONTACT: Robert Schoch, U. S.

| mrm gration and Custons Enforcenment, DHS, 425 | Street, NW
Room 1000, Washi ngton, DC 20536, tel ephone (202) 353-3173.



SUPPLEMENTARY | NFORMATI ON:
Backgr ound

How does reqgistration of aliens work under the existing

statutory and requl atory provisions?

Section 262(a) of the Inmgration and Nationality Act
(Act) provides that all aliens who have not previously been
regi stered and fingerprinted pursuant to section 221(b) of
the Act have a duty to apply for registration and to be
fingerprinted if they remain in the United States for 30
days or longer. Under the existing regulations at 8 CFR
264.1(a), DHS registers nonimmgrants using Form|-94
(Arrival -Departure Record). Section 263(a) of the Act also
aut horizes the Secretary of DHS to prescribe speci al
regul ations and fornms for the registration of special groups
of aliens in the United States. As authorized by section
262(c) of the Act, the existing regulations at 8 CFR
264.1(e) contain general provisions waiving the
fingerprinting requirenment for many noni nm grants.
Accordingly, at the present tinme, nost nonimm grant aliens
are admtted to the United States w thout being either
fingerprinted or photographed.

Section 214 of the Act authorizes the Attorney General
(now deened to be the Secretary of DHS under the HSA) to
prescribe conditions for the adm ssion of noni mm grant
aliens. Section 215 of the Act provides for departure
control fromthe United States. |In addition, section 265 of

the Act requires that all aliens who remain in the United



States who are required to be registered under the Act nust
notify the Secretary of DHS of each change of address within
ten days fromthe date of such change and furnish with such
notice additional information as the Secretary of DHS may
prescri be.

Prior to the enactnent of the HSA and the transfer of
the functions of the fornmer Service fromthe Departnent of
Justice to DHS, the Service exercised the previously
described registration authority to require that certain
cl asses of aliens be specially registered while in the
United States. Pursuant to section 263(a) of the Act, as
wel | as the general registration authority under section 262
of the Act, the former Service pronul gated 8 CFR 264. 1(f),
whi ch required that certain noninmgrant aliens be
regi stered, fingerprinted, and photographed by the Service
at the port of entry (POE) at the tine the noni nm grant
aliens apply for adm ssion. See 67 F.R 52584 (Aug. 12,
2002). Registration at the POEs shall be known as *“PCE
regi stration” for the purpose of this discussion.

Addi tional ly, pursuant to section 265 of the Act, 8 CFR
264.1(f) directed that certain nonimm grant aliens
designated by the Attorney General who were already in the
United States appear before the Service for special
registration. 1d. Registration of aliens already present in
the United States shall be known as “call-in registration”

for the purpose of this discussion.



How does this rule change the current special registration

requirenents?

Currently, 8 CFR 264.1(f)(3) provides that aliens
specially registered at a POE nust appear before DHS 30 days
after their adm ssion into the United States for a
continuing registration interview This rule suspends this
automati c 30-day continuing registration requirenent.

As currently witten, 8 CFR 264.1(f)(5) requires that
all aliens who were subject to special registration appear
for an annual re-registration interview This rule also
suspends the annual re-registration requirenent.

The suspension of the 30-day and annual re-registration
requi renent applies to all aliens previously registered
under the NSEERS program whether call-in or POE
registration, as well as any aliens registered subsequent to
the effective date of this rule. In place of these previous
requi renents that all noninmm grant aliens subject to NSEERS
regi stration appear for additional 30-day and annual
interviews, this rule wll allow DHS, as a matter of
di scretion, to notify noninmm grant aliens subject to NSEERS
regi stration to appear for one or nore additional continuing
registration interviews in those particular cases where it
may be necessary to determ ne whether the alien is conplying
with the conditions of his or her noninmmgrant visa status
and adm ssi on.

This rule also provides that when an alien who is

nmoni tored under SEVIS notifies DHS of a change of address or



educational institution through SEVIS, it also constitutes a
notification for the purposes of NSEERS registration. It
also clarifies that certain alien crewren, described at
section 101(a)(15)(D) of the Act, and are subject to special
regi stration, are exenpted fromthe departure control
requi renents of 8 CFR section 264.1(f)(8).

Finally, this rule reflects that the Service was
abol i shed, and DHS now perforns its functions. Thus,
t hroughout 8 CFR 264. 1(f), this rule substitutes the
Secretary of Honeland Security for the Attorney Ceneral, and
repl aces references to the Service with references to DHS.

This rule does not elimnate or in any way limt the
authority of the Secretary of DHS under section 263 of the
Act, for certain types of aliens, and section 265 of the
Act, for any class or group of aliens, through notice, to
require such aliens to appear for special registration in
the future if circunstances so require. Additionally, this
rule does not Iimt or alter any other special registration
requi renent under section 263 of the Act.

VWhat ot her changes are made by this rule?

This rule also clarifies how noni mm grant aliens
subj ect to NSEERS registration may apply for relief from
regi stration departure requirenents. Aliens subject to
NSEERS registration are required to register their departure
before an imm gration officer at a designated port of
departure and depart fromthat port on the sane day. Aliens

previously could contact the Service district director to



obtain relief fromthese departure requirenments. However,
the abolition of the fornmer Service and the distribution of
its functions to various agencies within DHS, such as U. S.
Citizenship and Imm gration Services(Cl S)and U.S. Custons
and Border Protection (CBP), have created uncertainties for
aliens as to how to seek such relief. For noni mm gr ant
al i ens who have been NSEERS registered, this regulation
clarifies how the alien may seek a waiver fromthe departure
regi stration requirenents.

First, under the revisions set out in this rule, a
noni mm grant alien subject to the departure registration
requi renents based upon NSEERS registration nmay seek relief
fromthese requirements before his or her departure from an
official designated by DHS or fromthe CBP field office
director for the port fromwhich the alien intends to
depart. The alien seeking such relief nust establish to the
satisfaction of the field office director or designated
official that exigent or unusual circunstances exist, and
that the alien warrants a favorabl e exercise of discretion.

Additionally, for an alien who has been registered and
who nmakes frequent trips to the United States, based upon a
showi ng of good cause, exigent or unusual circunstances, the
CBP field office director over the port to which the alien
nost frequently arrives in the United States may exenpt the
alien fromfuture PCE registrations. The field office
director or his designee will make the determ nation that

the frequency of arrival warrants relief fromthe



regi stration requirenents on a case-by-case basis. In
maki ng this determnation, the field office director or his
designee will consider the node of travel, business and
econonm ¢ concerns, purpose of travel, or other factors as
determ ned by the director. In seeking such relief, the
alien bears the burden of establishing he or she warrants a
favorabl e exercise of discretion. |If granted, relief from
PCE regi strations also shall include relief from NSEERS
regi stration departure control requirenents.

An alien alternatively may seek an exenption fromthe
NSEERS registration requirenments fromthe Departnent of
State by such fornms and nethods as the Departnent of State
may prescribe.

There are no specific forms to request relief fromthe
NSEERS requi renents from DHS; an individual seeking relief
should direct a letter to the appropriate CBP field office
director. 1In such a letter, the alien should provide a
detail ed description of the type of relief sought, their
full name, date-of-birth, Fingerprint Identification Nunber
(which is reflected on the Form1-94), a 1'x1 passport
styl e photograph, the alien’s A-nunber, if one has been
assi gned, and any docunents that support the relief request.
I nformation regarding the relief provisions will be provided
to aliens upon conpletion of registration. Copies of these
mat eri als, known as the “wal k-away” materials, are also

avai l able on the web site ww.ice.gov, in the special

regi stration section.



This rule further clarifies to aliens applying for
relief that, until an application for relief fromthe NSEERS
registration requirenents is granted, the alien is required
to conply with the registration requirenents.

The decision of any DHS officer or official to grant or
deny relief fromthe NSEERS registration provisions is done
as an exercise of discretion, and as such is final and
cannot be appeal ed.

A DHS officer authorized to grant relief also may
term nate such relief by providing notice to the alien.

Wiy is this rule necessary?

The former Service, and now DHS (as of March 1, 2003),
have evaluated the utility of the 30-day and annual
interviews under the current requirenents for national
security and inmm gration enforcenent purposes.

Additionally, DHS is under a congressional mandate set forth
in various anmendnents to the Act to create a conprehensive
entry-exit system In carrying out this mandate through the
est abli shnment of the US-VISIT Program DHS has revi ewed the
use of the special registration programfor both PCE and
call-in registrations. After considering these factors, DHS
has determined it is appropriate to suspend the conti nuing
regi stration requirenents set out in 8 CFR 264.1(f), that
automatically required aliens subject to NSEERS registration
to report for 30-day and/or annual re-registration
interviews. Special registration of aliens at POEs has,

consistent with the program s intent, provided inportant |aw



enf orcenment benefits, which have included the identification
of a nunmber of alien terrorists and crimnals. This rule is
not anendi ng the procedures for NSEERS registration at the
PCE's. In addition to US-VISIT, which will soon becone
operational, DHS has other systens avail able that can hel p
ensure that those aliens who are al ready subject to NSEERS
registration remain in conpliance with the terns of their

vi sa and adm ssion. For exanple, Congress mandated that DHS
devel op a student nonitoring system See Il1egal

| m gration Reformand | nm grant Responsibility Act of 1996
(I'RIRA), Public Law 104-208, section 641; "Uniting and
Strengt heni ng America by Providing Appropriate Tools
Required to Intercept and Obstruct Terrorism (USA PATRI OT
Act), Public Law 107-56, section 416. This system SEVIS,
is now fully operational. Schools now nust report directly
to DHS when a student or exchange visitor alien changes
schools, fails to appear for classes or otherwise fails to
mai ntain his or her student status foll ow ng adm ssion into
the United States.

Thus, DHS is now in a position to suspend the mandatory
re-registration interview requirenments for those aliens who
are already subject to NSEERS registration, which wll
reduce the burden on those required to register under the
current regulations, as well as to DHS. Instead, DHS wll
be able to schedule re-registration interviews on a nore
targeted and effective basis, only in those particul ar cases

where it may be appropriate for additional scrutiny to
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ensure that an alien remains in conpliance with the terns of
his or her noninmm grant visa and adm ssi on.

Who is affected by this rule?

Al'i ens who have been subject to NSEERS regi stration,
whet her as a result of being registered at a POE upon
arrival, or as a result of being called in to register by
federal register notice, are affected by the rule, because
it reduces their current reporting requirenents by
elimnating the mandatory 30-day and annual re-registration
interviews. Additionally, aliens who hereafter enter the
United States and are NSEERS registered at a POE are
affected by this rule. Affected aliens have been or will be
given a Form|-94 docunenting their registration, which wll
reflect their Fingerprint ldentification Nunber (FIN). DHS
uses the FIN recorded on the Form1-94 to identify the
records of an alien subject to special registration. Based
upon the nunber of aliens who have previously registered,
DHS estimates that over the 6 nmonth tinme span from Decenber
2003 through May 2004, approximately 82,532 aliens wll
benefit fromthis change and will not have to report for
either a 30-day or annual re-interview during that period.

How does this rule affect reqgistration at POES?

This rul e does not affect the procedures for the NSEERS
regi stration of aliens, including fingerprinting,
phot ogr aphi ng, and provision of information, at POEs. As is
obligatory under current regul ations, nonimm grant aliens

subject to POE registration will still be required,
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utilizing the information collection systemin place, to
provide routine and readily available information as a
condition of adm ssion. This includes such information as
IS necessary to identify the alien in the United States.
Lists of information that nay be required duri ng NSEERS

regi stration have previously been issued. See, e.qg., 67 FR

40581, 40582.

Regi stration at POEs continues to allow DHS to
determine if an alien's fingerprints match those of known
terrorists or crimnals, and to detain for renoval or refuse
adm ssion of the alien if such an identity match is
est abl i shed.

How will DHS provide notice to individual aliens that they

must appear for an additional registration interview?

In place of the automatic re-registration requirenents
set out in the original NSEERS registration provisions, this
rule substitutes a nore tailored approach to re-
regi stration. The determ nation of whether an alien will be
subject to additional registration requirenents will be nade
on a case-by-case basis. The adm ssion of any noni nmm grant
alien subject to NSEERS registration is subject to the
requi renent that, under this rule, he or she may be required
to appear for future continuing re-registration interviews
at the discretion of DHS. At the tinme of adm ssion, DHS
wi |l advise all nonimmgrant aliens subject to specia
registration that they may be required to appear for

additional registration interviews upon notice. DHS will
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separately notify those aliens selected to appear before DHS
to conmply with the additional re-registration requirenents,
which for a small nunber of aliens may be nore frequent than
the 30-day and annual re-registration requirenents set out
in the prior rule. However, only aliens who are notified of
the re-registration requirenents wll have to appear before
DHS for such requirenment, and the mgjority of individuals
registered will see a reduction in the burden of additional
registration as a result of this rule. Notification under
t hese regul ations may be given to the alien in a manner
reasonably cal cul ated to reach the alien, which shal
include, but is not limted to, notice by publication in the
Federal Register, a letter sent via standard U. S. postal
mail to the | ast address provided by the alien to DHS using
regular mail, an e-mail to the address the alien provided to
DHS during a previous NSEERS registration interview, or in-
person delivery. The noninmm grant alien nust appear at the
designated U.S. Immgration and Custons Enforcenent office
| ocation, and on the specified date and tine, unless
ot herwi se specified in the notice. DHS will provide the
alien at | east ten days, neasured fromthe date DHS
publ i shes or sends notice to the alien, to conply with the
re-registration obligation.

Notice to an alien of registration or re-registration
requi renents may be issued by the | CE Assistant Secretary,
hi s desi gnee, or any other such individual designated by the

Secretary of DHS.
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How does this rule affect an alien’s obligation to notify

DHS of a change of address or enpl oynent?

This rule reiterates, for this distinct group of
noni mm grant aliens who are subject to NSEERS registration,
and who remain in the United States for nore than thirty
days, the requirenment that the noninmm grant alien notify DHS
of any change of address, enploynent and/or educati onal
institution within 10 days of such change. Affected aliens
may notify DHS by mail, or such other nmeans as the Secretary
of DHS may designate, of a change of address. The required
form the AR-11 for Special Registration, is available at
DHS offices and on the DHS Internet website at

WWW. usci s. gov, in the special registration section.

However, this rule discontinues the requirenment that
student aliens nonitored under SEVIS who are subject to
special registration separately notify DHS of a change in
t heir educational institution or address, if such
information is provided to DHS through SEVIS. This rule
provi des that when an alien reports a change of address or
educational institution to DHS through SEVIS, that action
fulfills his or her special registration requirenent to
notify DHS of changes in address. However, student aliens
who are nonitored under SEVIS who are subject to special
registration will still be required under 8 CFR 264. 1(f) (5)
to notify DHS of any change of enploynment which is currently

not captured in the SEVIS system
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How does this rule affect departure control requirenents?

This rul e does not change the general requirenent that
a noni mm grant alien subject to NSEERS registration, either
PCE registration or a prior or future call-in registration,
al so report his or her actual departure fromthe United
States. Cessation of departure controls is inconsistent
wi th the congressional mandate requiring that DHS establish
a conprehensive entry-exit nonitoring system As DHS
devel ops the | arger system nandated by Congress, to be
called US-VISIT, it will integrate the NSEERS registration
currently in use. This requirenent of departure registration
means that the alien nust appear at a designated Port of
Departure before a departure control officer, i.e., a CBP
i nspector, on the day he or she departs the United States to
close his or her registration and al so depart fromthat
port. This departure requirenent will ensure that al
NSEERS regi strations are properly cl osed.

| f the departure control requirenments do not continue,

regi stration records for the nonimm grant aliens subject to
NSEERS regi stration would be left open w thout explanation.
This could result in serious difficulties, including the
possibility of future inadmssibility, for already
regi stered aliens who depart and attenpt to return to the
United States.

The nost recent federal register notice listing Ports
of Departure can be found at 68 FR 8967. This rule does not

alter or anend that |ist.
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This rule does clarify that certain alien crewren
described at 101(a)(15)(D) of the Act who are subject to
special registration requirenents are exenpt fromthe
departure registration requirenments of 8 CFR 264(f)(8).

Does this rule change any of the penalties for failing to

conply with the special reqistration provisions?

No. This rule does not change any of the penalties for
failing to conply with the special registration provisions.
Moreover, this rule does not excuse any prior failure to
conply with special registration provisions.

Under section 214(a) of the Act, as anended by the HSA,
the adm ssion of all nonimm grant aliens to the United
States "shall be for such time and under such conditions as
the [ Secretary of DHS] may by regul ati ons prescribe.” The
Secretary of DHS may inpose conditions on adm ssion that are
rationally related to the maintenance of noni mm grant

status. See, e.q., Narenji v. Cuviletti, 617 F.2d 745, 747

(D.C. Gr. 1980) (upholding regulation requiring |Iranians on
student visas to report and "provide information as to
resi dence and mai nt enance of noni nm grant status" or be
subject to deportation proceedings). The regulations that
currently inplenent section 214 of the Act provide in part
t hat one condition of a nonimmgrant's continued stay in the
country "is the full and truthful disclosure of al
i nformation requested” by DHS. 8 CFR 214.1(f).

The NSEERS registration requirenments previously inposed

upon aliens, either through POE registration or call-in
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regi stration, were intended in part to ensure that
noni mm grant aliens are conplying with their noni nm grant
status (e.g., by continuing to be students or enpl oyees, as
contenplated at the time of the issuance of their visas or
adm ssion). Additionally, 8 CFR 214.1(f) was anmended to
reflect that a nonimmgrant alien's willful failure to
conply with the special registration provisions constitutes
a failure to maintain the rel evant noni mm grant status, and
woul d render the alien renovabl e under section
237(a) (1) (O (i) of the Act.

Al t hough this rule amends the regulations to elimnate
the existing automati c 30-day and annual re-registration
interview requirements, aliens who willfully failed to
conply with prior registration requirenents, including
aliens who failed before [insert date of publication in
Federal Register] to appear for a required initial call-in
registration, a 30-day re-registration interview, or an
annual re-registration interview, renmain subject to the
penal ti es outlined above and in previous Federal Register
notices. Additionally, aliens who willfully fail to conply
with any future call-in notice or additional registration
requi renent inposed pursuant to this rule would be renovabl e
under section 237(a)(1)(C (i) of the Act.

What is the effect of an alien's failure to conply with the

departure reporting requirenents upon the alien’s subseguent

application for adni ssion?

An alien who is subject to the special registration
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requi renents who has failed, wthout good cause, to report
his or her departure with DHS is presunmed inadm ssible to
the United States. The presunption of inadmissibility
arises if there was no good cause for the alien's failure to
report to DHS at the tinme of his or her departure fromthe
United States. However, an alien may overcone the
presunption of inadm ssibility by establishing to the
Secretary of State and the Secretary of DHS that he or she
does not seek to enter the United States to engage solely,
principally, or incidentally in any unlawful activity.

An alien who fails to report his or her departure nay,
at the time he or she applies for a new noni mm grant visa
abroad, attenpt to establish that there was good cause for
the failure to report and, in the event that no good cause
is found, that he or she is not inadm ssible under section
212(a)(3)(A) (ii) of the Act. |If the consular officer, in
adj udi cating the new visa application, finds good cause
existed for the alien's failure to register departure or
that the alien is not inadm ssible under section
212(a)(3)(A) (ii) of the Act, the inspecting officer at the
PCE, while not bound by the DOS determ nation, will consider
this finding as a significantly favorable factor in
determ ning whether the alien is inadm ssible due to his or
her prior failure to register at the tinme of departure from

the United States.
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Good Cause Exception

| medi ate i nplenentation of this interimrule with
provi sion for post-pronul gation public comments is based
upon the good cause exception found at 5 U. S.C. 553(b)(B).
Pursuant to 5 U. S.C. 553(b)(B), prior notice and opportunity
for coment is not necessary where it is “inpracticabl e,
unnecessary, or contrary to the public interest.” DHS
estimates that without this regul ati on approxi mately 82,532
al i ens woul d be subject to 30-day or annual re-registration
interviews between Decenber 2003 and May 2004. Therefore
DHS believes there is an urgent need for the inmediate
i npl enentation of this rule suspending the automatic
interview requirenents to avoi d unnecessarily burdening the
public inpacted by this rule.
Initial Regulatory Flexibility Act Determ nation

The regul atory Flexibility Act of 1980, as anmended
(RFA) was enacted by Congress to ensure that small entities
(smal | businesses, not-for-profit organizations, and snal
governnmental jurisdictions) are not unnecessarily or
di sproportionately burdened by Federal regulations. The RFA
requires agencies to reviewrules to determne if they have
“a significant econom c inpact on a substantial nunber of
small entities.” DHS has determned that this interimfinal
rule will not have a significant econom c inpact on a

substanti al nunber of small entities.
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This rule will not affect small entities as defined at
5 U S.C. 605(b) and will relieve cost burdens on
i ndi vi dual s.

In accordance with the Regulatory Flexibility Act, 5
U S.C. 605(b), I have reviewed this rule and by approving
it, I certify that this rule will not have a significant
econonmi ¢ i npact on a substantial nunber of small entities.
Executive Order 12866

Executive Order 12866, “Regul atory Pl anning and
Review,” requires a determ nation whether a regulatory
action is “significant” and therefore subject to review by
the O fice of Managenent and Budget (OVB) and to E. O
12866’ s requi renents.

This rule is considered by DHS to be a significant
regul atory action under Executive Order 12866, section 3(f),
Regul atory Pl anning and Review. However, it does not have
an inpact on the econony of $100 million or nore and,
therefore, is not economcally significant. Accordingly,
this regulation has been submtted to the Ofice of
Managenment and Budget (QOVB) for review

DHS has assessed both the costs and benefits of this
rule as required by Executive Order 12866. First, this rule
significantly reduces costs to the public by reducing the
burden of re-registration and continuing registration
requirenments for aliens present in the United States.
Wthout this regulation, in between Decenber 2003 and May

2004, an estimated 82,532 aliens would be subject to re-
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regi stration under prior regulations. Assum ng that each
intervieww Il last 45 m nutes, and each alien will have to
prepare approximately 30 m nutes for the interview, DHS
antici pates that between Decenber 2003 and May 2004, the
burden reduction on the public to be a total of over 103, 000
hour s.

DHS al so will experience a burden reduction, based upon
t he reduced costs related to information collection and
processi ng. Based upon the nunber of estinmated
regi strations between Decenber 2003 and May 2004 and
assum ng that each registration |asts approxi mtely 45
m nutes, under this regulation DHS estimates it will be able
to reallocate al nost 62,000 work hours. DHS is able to
shift personnel who woul d have conducted these re-
registration interviews to other |aw enforcenent functions.
These resources al so can be better utilized to craft a
targeted registration process that neets the nationa
security needs of the country.

The costs to DHS of not amending the regul ati ons woul d
be significant. Because the initial call-in registrations
by the former Service occurred over a brief period of
nont hs, the nunber of aliens appearing for re-registration
in a brief period of tine will be significant. DHS would be
forced to reall ocate personnel resources from other |aw

enforcement functions in order to tinely register aliens.
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Executive Order 13132

This rule will not have substantial direct effects on
the States, on the rel ationship between the National
Governnment and the States, or on the distribution of power
and responsibilities anmong the various |evels of governnent.
Therefore, in accordance with section 6 of Executive O der
13132, it is determned that this rule does not have
sufficient federalisminplications to warrant the
preparation of a Federalism sunmmary inpact statenent.
Unf unded Mandates Reform Act of 1995

This rule will not result in the expenditure by state,
| ocal and tribal governnments, in the aggregate, or by the
private sector, of $100 million or nore in any one year, and
it wll not significantly or uniquely affect snal
governnents. Therefore, no actions are deened necessary
under the provisions of the Unfunded Mandates Reform Act of
1995.
Smal | Busi ness Regul atory Enforcenent Fairness Act of 1996

This rule is not a major rule as defined by section 804
of the Small Business Regul atory Enforcenent Act of 1996.
This rule will not result in an annual effect on the econony
of $100 million or nore; a major increase in costs or
prices; or significant adverse effects on conpetition,
enpl oynment, investnent, productivity, innovation, or on the
ability of United States-based conpanies to conpete with

forei gn-based conpani es in donmestic and export markets.
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Executive Order 12988: Civil Justice Reform

This rule neets the applicable standards set forth in
sections 3(a) and 3(b)(2) of Executive Order 12988.
Paperwor k Reduction Act of 1995

The regul ations at 8 CFR 264.1(f)(7) allows an alien
who has been regi stered under the provisions of 8 CFR
264.1(f) and who has not yet departed fromthe United
States, to seek relief fromthe departure control
requi renent contained in 8 CFR 264. 1(f)(8) for that
adm ssion. In order to seek relief the alien nust apply to
the U S. Custons and Border Protection field office director
for the port fromwhich the alien intends to depart. In
maki ng an application for relief, the alien nust establish
t hat exigent or unusual circunstances exist and that the
alien warrants a favorabl e exercise of discretion. This
request for relief is considered an information collection

requi rement under the Paperwork Reduction Act (PRA)

The Departnent of Honel and Security (DHS) and the U. S.
| mrm gration and Custons Enforcenent (ICE) has submtted an
enmergency information collection request (ICR) utilizing
enmer gency review procedures, to the Ofice of Managenent and
Budget (OwB) for review and cl earance in accordance wth
section 1320.13(a)(1)(ii) and (a)(2)(iii) of the Paperwork
Reduction Act of 1995. The DHS has determined that it cannot
reasonably conply with the normal cl earance procedures under
this part because nornal clearance procedures are reasonably

likely to prevent or disrupt the collection of information.
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Therefore, inmedi ate OVB approval has been requested. If
granted, the energency approval is only valid for 180 days.
ALL conments and/or questions pertaining to this pending
request for emergency approval nust be directed to OVB,
Ofice of Information and Regul atory Affairs, Attention:
Department of Homel and Security Desk Oficer, 725 — 17"
Street, N.W, Suite 10235, Washington, DC 20503.

During the first 60 days of this sane period, a regular
review of this information collection is also being
undertaken. During the regular review period, the DHS
requests witten comments and suggestions fromthe public
and affected agencies concerning this information
collection. Coments are encouraged and will be accepted
until [Insert date 60 days fromdate of publication in the
FEDERAL REG STER]. During 60-day regul ar review, al
comments and suggestions, or questions regardi ng additional
information, to include obtaining a copy of the infornmation
collection instrument with instructions, should be directed
to M. Richard A Sloan, 202-514-3291, Director, Regul ations
and Forns Services Division, Departnent of Honel and
Security, Room 4034, 425 | Street, NW, Washi ngton, DC
20536. Witten comments and suggestions fromthe public and
af fect ed agenci es concerni ng the proposed coll ection of
i nformati on shoul d address one or nore of the follow ng four
poi nt s:

(1) Evaluate whether the proposed collection of

information is necessary for the proper performance of the
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functions of the agency, including whether the information
wi || have practical utility;
(2) Evaluate the accuracy of the agencies estimte of
t he burden of the proposed collection of informtion,
including the validity of the methodol ogy and assunpti ons
used;
(3) Enhance the quality, utility, and clarity of the
information to be collected; and
(4) Mnimze the burden of the collection of information
on those who are to respond, including through the use of
appropriate automated, electronic, nmechanical, or other
technol ogi cal collection techniques or other forns of
i nformati on technol ogy, e.g., permtting electronic
subm ssi on of responses.
Overview of this information collection:

(1) Type of Information Collection: New information

col |l ecti on.

(2) Title of the Form Col | ection: Exenption from NSEERS
Regi strati on Requirenents.

(3) Agency form nunber, if any, and the applicable
conponent of the Departnent of Homel and Security
sponsoring the collection: No Agency Form Nunmber. File
No. OMB-40. U S. Immgration and Custons Enforcenent.

(4) Affected public who will be asked or required to
respond, as well as a brief abstract: Primary:
| ndi vi dual s and Househol ds. This information collection

allows an alien to seek an exenption fromthe NSEERS
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regi stration requirenments by submtting a letter to the
Departnment of Honel and Security containing specific
i nformati on.
(5 An estimate of the total nunber of respondents and the
anount of tine estimated for an average respondent to
respond: 5,800 responses at 30 mnutes (.5 hours) per
response.
(6) An estimate of the total public burden (in hours)
associated with the collection: 2,900 annual burden
hours.
| f additional information is required contact: M.
St eve Cooper, PRA C earance Oficer, Departnent of Honel and
Security, Ofice of Chief Information Oficer, Regional
O fice Building 3, 7" and D Streets, S.W, Suite 4636- 26,
Washi ngt on, DC 20202.

Under the Paperwork Reduction Act of 1995, Public Law
104- 13, all Departnents are required to submt to the Ofice
of Managenent and Budget (OVB), for review and approval, any
reporting requirenents inherent in arule. This rule
suspends the 30-day and annual re-registration requirenents
for aliens who are subject to NSEERS registration. The OVB
information collection nunber under NSEERS is 1115-0254. It
is estimated that approximtely 82,000 aliens will no |onger
be subject to the 30-day or annual re-registration
interviews once this rule is inplenmented. Accordingly, ICE

has submtted the required Paperwork Reduction Change
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Wor ksheet (OVB-83C) to OMB reflecting the reduction in
burden hours for NSEERS
Li st of Subjects in 8 CFR Part 264

Reporting and recordkeepi ng requirenents.

Accordingly, part 264 of chapter | of title 8 of the

Code of Federal Regulations is anmended as foll ows:

PART 264-- REG STRATI ON AND FI NGERPRI NTI NG OF ALI ENS I N THE
UNI TED STATES

1. The authority citation for Part 264 continues to

read as foll ows:

Authority: 8 U S. C 1103, 1201, 1303 - 1305; 8 CFR

part 2.

2. Section 264.1(f) is revised to read as fol |l ows:

§ 264.1 Registration and fingerprinting.

* * * * *

(f) Reqgistration, fingerprinting, and photoqgraphi ng of

certain nonimm grant aliens.
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(1) Registration requirenment for certain
noni mm grants. Notw thstandi ng the provisions in paragraph
(e) of this section, nonimmgrant aliens identified in
paragraph (f)(2) of this section are subject to special
regi stration, fingerprinting, and photographing requirenents
upon arrival in the United States. This requirenent shal
not apply to those noninm grant aliens applying for
adm ssion to the United States under sections 101(a)(15)(A)
(8 U.S.C. 1101(a)(15)(A)) or 101(a)(15 (G (8 U.S.C
1101(a)(15) (G ) of the Act. In addition, this requirenent
shall not apply to those classes of nonimm grant aliens to
whom t he Secretary of Honel and Security and the Secretary of
State jointly determne it shall not apply, or to any
i ndi vi dual nonimm grant alien to whomthe Secretary of
Honel and Security or the Secretary of State determnes it
shall not apply. Conpletion of special registration
pursuant to this paragraph (f) is a condition of adm ssion
under section 214 of the Act (8 U S.C. 1184) if the
i nspecting officer determnes that the alien is subject to
regi stration under this paragraph (f) (hereinafter

"noni nm grant alien subject to special registration").

(2) Identification of aliens subject to registration at
ports-of-entry. Noninmmgrant aliens in the foll ow ng
categories are subject to the requirenments of paragraph

(f)(3) of this section:

(i) Nonimm grant aliens who are nationals or citizens

of a country or territory designated by the Secretary of
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Honmel and Security, in consultation with the Secretary of

State, by a notice in the Federal Register;

(1i) Noninm grant aliens whoma consul ar officer or an
i nspecting officer has reason to believe are nationals or
citizens of a country or territory designated by the
Secretary of Honmeland Security, in consultation with the
Secretary of State, by a notice in the Federal Register; or

(ii1) Nonimmgrant aliens who nmeet pre-existing
criteria, or whoma consular officer or the inspecting
of ficer has reason to believe neet pre-existing criteria,
determ ned by the Secretary of Homel and Security or the
Secretary of State to indicate that such aliens' presence in
the United States warrants nonitoring in the national
security interests, as defined in section 219 of the Act (8
U S.C 1189), or law enforcenent interests of the United

St at es.

(3) nligations regarding registration. (i)Any
noni mm grant alien who is included in paragraph (f)(2) of
this section, and who applies for adm ssion to the United
States, shall be specially registered by providing
i nformation required by the Departnent of Honel and Security,
shall be fingerprinted, and shall be phot ographed, by
Depart ment of Homel and Security, at the port-of-entry at
such tinme the noninmm grant alien applies for adnmission to
the United States. The Departnent of Homel and Security

shal | advi se the nonimmigrant alien subject to special
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regi stration that the nonimm grant alien may, upon ten days
notice, and at the Departnent of Honmel and Security’s

di scretion, be required to appear at a U S. Inmgration and
Custons Enforcenent office in person to verify information
by providing additional information or docunentation
confirmng conpliance with the conditions of his or her visa
status and adm ssion. The Departnment of Honel and Security
will determ ne on a case-by-case basis which aliens nust
appear in person to verify information. The noni nm grant
alien subject to special registration nust appear at the
designated office location, and on the specified date and

time, unless otherw se specified in the notice.

(i) At the time of verification of information for
regi stration pursuant to paragraph (f)(3)(i) of this
section, the noninmmgrant alien subject to special
regi stration shall provide the Departnent of Honel and
Security with proof of conpliance with the conditions of his
or her noninm grant visa status and adm ssion, including,
but not limted to, proof of residence, enploynent, or
regi stration and matricul ati on at an approved school or
educational institution. The noninmgrant alien subject to
special registration shall provide any additional

information required by the Departnent of Honel and Security.

(4) Registration of aliens present in the United

St at es.
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(i) The Secretary of Honel and Security, by publication of a
notice in the Federal Register, also nay inpose such speci al
regi stration, fingerprinting, and photographing requirenents
upon noni nm grant aliens who are nationals, citizens, or
residents of specified countries or territories (or a

desi gnat ed subset of such nationals, citizens, or residents)
who have already been admitted to the United States or who
are otherwise in the United States. A notice under this
paragraph (f)(4) shall explain the procedures for appearing
in person and providing the information required by the
Depart ment of Honel and Security, providing fingerprints,
phot ographs, or submtting supplenental information or

docunent ati on.

(i) Any nonimm grant alien who is currently subject to
special registration as a result of the publication of any
previ ous Federal Register notice may, while he or she
remains in the United States, upon 10 days notice and at the
Depart ment of Honmel and Security’s discretion, be required to
appear at a Departnent of Homeland Security Ofice in person
to provide additional information or docunentation
confirm ng conpliance with his or her visa and adm ssi on.
The Departnent of Homel and Security will determne on a
case- by-case basis which aliens nust appear in person to
verify information. The nonimmi grant alien subject to
speci al registration nust appear at the designated office

| ocation, and on the specified date and tine, unless

ot herwi se specified in the notice.
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(5) oligation to provide updated information. In
addition to any additional re-registrations that nmay be
required pursuant to paragraphs (f)(3) and (f)(4) of this
section, any noninmmgrant alien subject to special
regi stration under this paragraph (f) who remains in the
United States for 30 days or nore shall notify the
Department of Honel and Security by mail or other such neans
as determned by the Secretary of Honel and Security, using a
notification formdesignated by the Departnent of Honel and
Security, of any change of address, change of residence,
change of enpl oynent, or change of educational institution
wi thin 10 days of such change. Notice to the Departnent of
Honel and Security of a change of address, change of
resi dence or change of educational institution made within
10 days of such a change through the Student and Exchange
Visitor Information System (SEVIS) shall constitute notice

under this paragraph.
(6) [Reserved]

(7) Relief fromregistration requirenents. A
noni mm grant alien subject to special registration may apply

for relief fromthe registration requirenments as foll ows:

(1) Relief fromdeparture controls set out in
264.1(f)(8). An alien who has been registered under the
provisions of this section (f) and has not yet departed the
United States may seek relief fromthe departure control

requi renent contained in paragraph (f)(8) for that adm ssion
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by applying to the U S. Custons and Border Protection field

office director for the port fromwhich the alien intends to
depart. In making an application for relief, the alien nust
establish that exigent or unusual circunmstances exi st and

that the alien warrants a favorabl e exerci se of discretion.

(ii) Frequent travelers. An alien who previously has
been regi stered and who woul d ot herwi se be subject to
registration at a port of entry under the provisions of
par agraphs (f)(2) and (3) of this section nmay seek relief
fromthe registration requirenents fromthe Secretary of
Honmel and Security after his initial registration if the
alien makes frequent trips to the United States. An alien
seeking relief under this paragraph fromthe Secretary of
Honel and Security may apply to the U S. Custons and Border
Protection field office director for the port to which the
alien nost frequently arrives in the United States. The
field office director or his designee will nake the
determ nation that the frequency of arrival warrants relief
fromthe registration requirenments on a case-by-case basis,
and will consider in this analysis the node of travel,
busi ness and econoni c concerns, purpose of travel, or other
factors as determ ned by the director. In maki ng an
application for relief, the alien nust establish that good
cause or exigent or unusual circunstances exist and that the

alien warrants a favorabl e exerci se of discretion.

(iii1) Exenption fromregistration. At a Departnent of

State consul ar office abroad, an alien may seek exenption
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fromthese regulations fromthe Departnment of State by such

met hods as it may prescri be.

(iv) For all applications for relief. Any decision of
a Departnment of Honel and Security officer or official to
grant or deny relief under this paragraph (f)(7) is final
and not appeal able. Absent recei pt of a decision exenpting
or relieving the nonimmgrant alien fromthese requirenents,
he or she shall conply with the special registration

requi renents contained in this section.

(v) Termination of relief. Relief granted under
par agraphs (f)(7)(i) or (ii) of this section may be
term nated by notice to the alien by any field office
director or other Departnment of Honeland Security officer or

official authorized to grant such relief.
(8) Departure requirenents.

(i) Ceneral requirements Wen a noninm grant alien subject
to special registration departs fromthe United States

(ot her than noni mm grant crewnen as defined under section
101(a) (15) (D) of the Act) he or she shall report to an

i nspecting officer of the Departnent of Honel and Security at
any—port-of entry unless the Departnment of Honel and Security
has, by publication of a notice in the Federal Register,
specified that noni mm grant aliens subject to special

regi stration may not depart fromspecific ports. This

par agraph (f)(8) applies only to those nonimr grant aliens

who have been registered under paragraph (f)(3) of this

34



section, or who have been required to regi ster pursuant to
par agraph (f)(4) of this section, and who have not been
granted relief fromthe departure requirenents under
paragraph (f)(7).

(ii1) Presunption of inadm ssibility. Any noninmmgrant alien
subject to special registration who fails, wthout good
cause, to be exam ned by an inspecting officer at the tine
of his or her departure and to have his or her departure
recorded by the inspecting officer shall thereafter be
presunmed to be inadm ssible under, but not limted to,
section 212(a)(3)(A)(ii) of the Act (8 U S.C
1182(a)(3)(A)(ii)), as an alien whomthe Secretary of

Honel and Security has reasonabl e grounds to believe, based
on the alien’s past failure to conformw th the requirenents
for special registration, seeks to enter the United States

to engage in unlawful activity.

(iii) Overcomng inadmssibility An alien may overcone the
presunption of inadm ssibility set out in paragraph
(f)(8)(ii) by making a showi ng that he or she satisfies
conditions set by the Secretary of Honmeland Security and the
Secretary of State. |If a consular officer, in adjudicating
a new visa application by an alien that previously failed to
register his or her departure fromthe United States, finds
good cause existed for the alien’s failure to register
departure or that the alien is not inadm ssible under
section 212(a)(3)(A)(ii) of the Act, the inspecting officer

at the port-of-entry, while not bound by the consul ar
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officer’'s decision, will consider this finding as a
significantly favorable factor in determ ning whether the

alien is adni ssi bl e.

(9) Conpletion of registration. Registration under this
paragraph (f) is not deenmed to be conplete unless all of the
information required by the Departnent of Honel and Security
and all requested docunments are provided in a tinmely manner.
Any additional re-registration that may be required and each
change of material fact is a registration that is required
under sections 262 and 263 of the Act (8 U S.C. 1302, 1303).
Each change of address required under this paragraph (f) is
a change of address required under section 265 of the Act (8

U.S.C. 1305).

*x * * * %

Dat ed: Tom Ri dge,

Secretary of Honel and Security.
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